NON-DISCLOSURE AGREEMENT

This Non-Disclosure Agreement (“NDA”) dated as of February __, 2010 (the “Effective Date”) is entered into between SOUTHERN CALIFORNIA EDISON COMPANY, a California corporation (“SCE”), and [Recipient’s Name], a [Recipient’s Business Registration] (“Recipient”).  SCE and Recipient are sometimes referred to herein individually as a "Party" and collectively as the “Parties.”
RECITALS
A.
Pursuant to Decisions 06-07-029, 07-09-044 and 08-05-028 (the “Decisions”) of the California Public Utilities Commission (“Commission”), SCE is conducting an auction of energy (the “Energy Auction”) contracted to SCE under that certain Power Purchase Tolling Agreement between Blythe Energy, LLC (“Generator”) dated as of February 15, 2007, as amended (the “PPA”).  Therefore, SCE is making available to interested stakeholders certain information regarding the Energy Auction as part of an iterative process to develop, and then conduct, the Energy Auction.
B.
Developing and conducting the Energy Auction requires that stakeholders and potential bidders review portions of the PPA.  However, the PPA must be given confidential treatment in accordance with its terms and Commission Decision 06-06-066.
C.
Recipient and SCE desire that SCE provide to Recipient a redacted version of the PPA and related materials for use in developing, or submitting a bid in, the Energy Auction.

D.
SCE agrees to provide Recipient with a redacted version of the PPA and related materials under the terms and conditions of this NDA.

NOW, THEREFORE, in consideration of these recitals and the agreements contained herein, and for other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the Parties, intending to be legally bound, agree as follows:
ARTICLE 1

DEFINITIONS
Section 1.1
Certain Defined Terms.  For purposes of this NDA, the following terms shall have the following meanings:

(a) “Representatives” means Recipient’s officers, directors, employees, legal counsel, accountants, lenders, and consultants.

(b) “PPA Material” means (i) the PPA, (ii) all draft and final forms of: (A) the Power Purchase Back to Back Tolling Agreement, (B) the Power Purchase Residual Back to Back Tolling Agreement, and (C) the Call Option Confirmation, (iii) all written, orally conveyed or recorded information, data, analyses, documents, and materials from, about or concerning the items (i) and (ii) that are furnished or made available to Recipient from SCE or on SCE’s behalf in connection with development of the Energy Auction or preparation and submission of a bid in the Energy Auction, in accordance with the Decisions, and (iv) any and all analyses, compilations, studies, documents, or other material prepared by Recipient or its Representatives to the extent containing or based upon such information, data, analyses, documents, and materials in items (i) – (iii) above.  PPA Material does not include information, data, analyses, documents, or materials described in the preceding sentence that (i) are when furnished or thereafter become available to the public other than as a result of a disclosure by Recipient or its Representatives, or (ii) are already in the possession of or become available to Recipient or its Representatives on a non-confidential basis from a source other than SCE, provided that, to the best knowledge of Recipient or its Representatives, as the case may be, such source is not and was not bound by an obligation of confidentiality to SCE, or (iii) Recipient or its Representatives can demonstrate has been independently developed without a violation of this NDA. 
ARTICLE 2

CONFIDENTIALITY

Section 2.1
Confidentiality Obligation.  Except as otherwise expressly agreed in writing by SCE, and except as otherwise agreed in Section 2.2, Recipient shall, and shall cause its Representatives to, (A) keep strictly confidential and take reasonable precautions to protect against the disclosure of (i) the fact that Recipient intends to submit, or has submitted, a bid into the Energy Auction, as applicable, and (ii) the terms, conditions or other facts with respect to the PPA Material and (B) use the PPA Material solely for the purposes of (A) developing the Energy Auction or (B) developing and submitting a bid in the Energy Auction, and not for any other purpose; provided, Recipient may disclose the PPA Material to those of its Representatives who need to know such information for the purposes of (A) developing the Energy Auction or (B) development and submitting a bid in the Energy Auction, if, but only if, prior to being told any information about or being given access to the PPA Material, such Representatives are informed of the confidentiality thereof and the requirements of this NDA and are directed to comply with the requirements of the NDA.  Recipient will be responsible for any breach of this NDA by its Representatives.  In addition, PPA Material may be disclosed to an Independent Evaluator (as such term is described in Commission Decision 07-09-044 (the “Independent Evaluator”).
Section 2.2
Compelled Disclosure.

(a)
If Recipient or its Representatives become subject to a bona fide requirement (by deposition, interrogatories, requests for information or documents, subpoena, civil investigative demand, or similar legal process) to disclose the PPA Material, or any part thereof, or any other matter required by Section 2.1 to be kept confidential, Recipient (i) will promptly notify SCE of the existence, terms, and circumstances of such requirement(s) so that SCE may seek an appropriate protective order or waive compliance with the provisions of this NDA, and (ii) will, and will cause its Representatives to, cooperate fully with SCE in seeking a protective order or other assurance that confidential treatment will be accorded to the disclosed PPA Material.

(b)
If Recipient complies with Section 2.2(a) but it or its Representatives are compelled, in the written opinion of its legal counsel, to make disclosure in response to a requirement described in Section 2.2(a) or else stand liable for contempt or suffer other penalty, the compelled person may disclose only that portion of the PPA Material which is legally required and will exercise its best efforts to obtain reliable assurance that confidential treatment will be accorded to the disclosed PPA Material.
Section 2.3
Ownership and Return of Information.  As between Recipient, its Representatives and SCE, all PPA Material shall be and remain the property of SCE.  Nothing in this NDA shall be construed as granting any rights in or to the PPA or the PPA Material to Recipient or its Representatives receiving it, except the right of review and use in accordance with the terms of this NDA.  

ARTICLE 3

MISCELLANEOUS
Section 3.1
Enforcement.  The Parties agree that irreparable damage would occur if this NDA were not performed in accordance with its terms or were otherwise breached.  Accordingly, SCE may be entitled to an injunction or injunctions to prevent breaches of this NDA and to enforce specifically its provisions in any court of competent jurisdiction, in addition to any other remedy to which SCE may be entitled by law or equity.

Section 3.2
Entire Agreement.  This NDA constitutes the entire understanding of the Parties with respect to the subject matter hereof.

Section 3.3
Severability.  If any provision of this NDA is held by a court of competent jurisdiction to be unenforceable, the remaining provisions shall remain in full force and effect.
Section 3.4
Headings.  Descriptive headings are for convenience only and will not control or affect the meaning or construction of any provision of this NDA.

Section 3.5
Counterparts.  This NDA may be executed in one or more counterparts, each such executed counterpart being an original instrument but together constituting one agreement.

Section 3.6
Notices.  Any communications required or permitted pursuant to this NDA shall be deemed to have been given (a) on the second business day after being deposited in the United States mail, registered or certified and with proper postage prepaid, (b) on the first business day after being deposited with FedEx or other recognized overnight courier service with proper fees prepaid or (c) on the business day on which it is sent by fax with confirmed receipt:

if to SCE:

Southern California Edison Company

2244 Walnut Grove Avenue

G.O.1, Quad 1C

Rosemead, California 91770

Attention: Director of Energy Contracts and Trading
Fax: 626-302-8168
if to Recipient:

________________________________
________________________________
________________________________
Attn:  ___________________________
Facsimile No.:  ___________________
or to such other address or fax number as either Party may, from time to time, designate in a written notice given in a like manner.

Section  3.7
Successors and Assigns.  This NDA shall be binding upon, and inure to the benefit of, the Parties and their respective successors and assigns.  Rights and obligations under this NDA shall not be assignable by either Party without the prior written consent of the other Party.  This NDA is not intended to confer any rights or remedies upon any other persons other than the Parties.

Section 3.8
Choice of Law.  This NDA will be governed by and construed and enforced in accordance with the internal laws of the State of California, without giving effect to the conflict of law principles thereof.

Section 3.9
Amendment.  This NDA may only be amended by a writing signed by both Parties.
Section 3.10
No Waiver.  Nothing in this NDA is intended to waive any attorney-client, work-product or other privilege applicable to any statement, document, communication or other material of a Party or the Parties.
Section 3.11
Term.  This NDA shall be effective as of the Effective Date and shall terminate three years thereafter or earlier upon mutual written consent of the Parties.

Section 3.12
Authority.  The signatories hereto represent that they have been duly authorized to enter into this NDA on behalf of the Party for whom they sign.    

IN WITNESS WHEREOF, the Parties hereto have caused this NDA to be executed by their respective duly authorized representative as of the date first written above.

[Recipient]



SOUTHERN CALIFORNIA EDISON COMPANY

By:________________________
By____________________________

Name:______________________
Name:_________________________

Title:_______________________
Title:__________________________

Date:_______________________
Date:__________________________
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