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APPENDIX F

Alternate Wind Performance Standard
SCE Comment:  Sellers may elect to base their Proposals on either:

Option 1: Both the Seller's Energy Delivery Performance Obligation set forth in Section 3.05 of the Pro Forma Agreement and the Availability Guarantee set forth in Section 3.17 of the Pro Forma Agreement; or

Option 2:  Only the Alternate Wind Performance Standard set forth in this Appendix F of the Procurement Protocol.
Seller's Proposal must clearly identify Seller’s election.
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PRO FORMA AGREEMENT CHANGES IN ARTICLE ONE:  SPECIAL CONDITIONS.
1.  Add the following at the end of Article One:

1.10
Generating Facility Efficiency Guarantee:

	Term Years
	Generating Facility Efficiency Guarantee

	1
	90.0%

	2
	90.0%

	3
	90.0%

	4
	90.0%

	5
	90.0%

	6
	90.0%

	7
	90.0%

	8
	90.0%

	9
	90.0%

	10
	90.0%

	11
	89.5%

	12
	89.0%

	13
	88.5%

	14
	88.0%

	15
	87.5%

	16
	87.0%

	17
	86.5%

	18
	86.0%

	19
	85.5%

	20
	85.0%


PRO FORMA AGREEMENT CHANGES IN ARTICLE TWO:  TERM AND CONDITIONS PRECEDENT; TERMINATION. 
2.  Delete the following from Section 2.06(a)(i):

“The obligation of Seller to pay the Availability Guarantee Lost Production Payment in accordance with Section 3.17.”
PRO FORMA AGREEMENT CHANGES IN ARTICLE THREE:  SELLER’S OBLIGATIONS.
3.  Replace Section 3.05 Header and Section 3.05(a) “Performance Requirements” in the Pro Forma Agreement with the following:

3.05
Seller’s Energy Delivery Obligation.
Beginning on the commencement of the first Term Year and for every Term Year thereafter, Seller shall be subject to the electric energy delivery requirements and damages for failure to perform as set forth in this Section 3.05.
(a)
Performance Requirements.

(i) Seller’s Annual Energy Delivery Obligation.

Seller’s Annual Energy Delivery Obligation for all Term Years shall be calculated in accordance with the following formula:

SELLER’S ANNUAL ENERGY DELIVERY OBLIGATION,
in MWh = 
 = A x B

Where:


A
=
Term Year Estimate of Metered Amounts
calculated by the Generating Facility Performance Model, in MWh.

B
=
Generating Facility Efficiency Guarantee for the appropriate Term Year, set forth in Section 1.10,

(ii) Event of Deficient Energy Deliveries.

At the end of each Term Year, if the Sum of Qualified Amounts during all Settlement Intervals for the applicable Term Year, in MWh, does not equal or exceed Seller’s Annual Energy Delivery Obligation, then an Event of Deficient Energy Deliveries shall be deemed to have occurred.  

4.  Add the following to the end of Section 3.05(b)(ii) in the Pro Forma Agreement: 
; provided however SCE will provide the calculation of the Energy Replacement Damage Amount for the first, second, and third Term Years within ninety (90) days after the end of the third Term Year.

5.  Replace Section 3.05(c) “Quarterly Statement of Qualified Amounts and Lost Output" in the Pro Forma Agreement with the following: 
(c)
Generating Facility Performance Model Reports.

In order to support the calculations to be made pursuant to Section 3.05(b) and Exhibit F, Seller shall prepare and provide to SCE, by the twentieth (20th) Business Day following the end of the each Term Year one Generating Facility Performance Model Report for the applicable Term Year.
6.  Replace Section 3.18 “Availability Guarantee and Obligation to Make Availability Guarantee Lost Production Payment” in the Pro Forma Agreement with the following:

3.18
Independent Performance Engineer.
(a) Seller shall be responsible for generally supporting the Independent Performance Engineer in the development of the:
(i) Generating Facility Performance Model;

(ii) Generating Facility Performance Model Report; and

(iii) Generating Facility Power Curve.
(b) Seller’s responsibilities shall include, but are not necessarily limited to:

(i) Submitting its procedures for the collection of Actual Site Wind Data to SCE for review and approval and the Independent Performance Engineer eighteen (18) months before the expected Initial Operation Date;

(ii) Submitting its procedures for the maintenance and calibration of the Meteorological Equipment to SCE for review and approval, and the Independent Performance Engineer for review and comment six (6) months before the expected Initial Operation Date;

(iii) Providing data collected during the operation of the Generating Facility during the first, second and third Term Years to the Independent Performance Engineer, including:
(a) Data as measured by the Meteorological Equipment;

(b) Lost Output Report; and
(c) Actual Availability pursuant to Exhibit S;
(iv) Providing the Independent Performance Engineer with access to Seller’s:
(a) Generating Facility;
(b) Generating Facility construction contractor;
(c) Generating Facility operators;
(d) Wind Turbine manufacturer’s representatives; and
(e) Wind resource expert;
(v) Providing the Independent Performance Engineer with the manufacturer’s specifications, data sheets, performance characteristics and power curves for the Wind Turbine generators; 

(vi) Providing the Independent Performance Engineer with design drawings and engineering specifications for the Generating Facility, including:

(a) Site plan drawings;

(b) Topographic maps; and

(c) Electrical one-line diagrams; 

(vii) Providing the Independent Performance Engineer with a copy of the Final Wind Report and any updates;

(viii) Reviewing and commenting on the design criteria for the development of the Generating Facility Power Curve;

(ix) Reviewing and commenting on the design criteria for the development of the Generating Facility Performance Model;

(x) Reviewing and commenting on the Generating Facility Power Curve; and 
(xi) Reviewing and commenting on the Generating Facility Performance Model.
6.  Delete Section 3.21(c) “Energy Replacement Damage Amount Calculation” in the Pro Forma Agreement.

7.  Delete Section 3.27 “Hydro Certification” in the Pro Forma Agreement. 
8.  Add New Section 3.27 as the following:

3.27
Wind Turbine Serial Defect Report.
Commencing upon Initial Operation and continuing throughout the Term, Seller shall provide to SCE a Wind Turbine Serial Defect Report within ten (10) Business Days of becoming aware of any Wind Turbine Serial Defect.

SCE shall have forty five (45) days after receipt of the Wind Turbine Serial Defect Report to review such report.

Upon SCE’s request, Seller shall promptly provide to SCE any additional data and supporting documentation necessary for SCE to audit and verify any matters in any Wind Turbine Serial Defect Report.

If SCE disputes the Wind Turbine Serial Defect Report, SCE shall provide Notice to Seller within forty five (45) days after receipt of the Wind Turbine Serial Defect Report and include data supporting its position.

The Parties shall negotiate in good faith to resolve any dispute.

If the Parties are unable to resolve a dispute within thirty (30) days after SCE’s giving the dispute Notice, either Party may submit the dispute to mediation and arbitration as provided in Article Twelve.
PRO FORMA AGREEMENT CHANGES IN ARTICLE FOUR:  SCE’S OBLIGATIONS.

1.  Add the following new Sections at the end of Article Four:

4.07
Independent Performance Engineer.
SCE shall:

(a) Select and contract for the service of the Independent Performance Engineer;

(b) Review and approve the design criteria for the development of the Generating Facility Power Curve;

(c) Review and approve the design criteria for the development of the Generating Facility Performance Model;
(d) Provide Metered Amounts data for the first, second and third Term Years; and
(e) Review and approve the Generating Facility Performance Model.

PRO FORMA AGREEMENT CHANGES IN ARTICLE FIVE:  FORCE MAJEURE.
1.  Add the following as new Section 5.02(c):

In the event of a claim of Force Majuere due in whole or in part to a Wind Turbine Serial Defect, such evidence shall include a Seller Wind Turbine Serial Defect Report for the claimed Wind Turbine Serial Defect. 

PRO FORMA AGREEMENT CHANGES IN ARTICLE SIX:  EVENTS OF DEFAULT:  REMEDIES.
1.  Replace Section 6.01(c)(iv) with the following: (iv)
The sum of Qualified Amounts in any consecutive six (6) month period is not at least 10 percent (10%) of the Expected Annual Net Energy Production set forth in Section 1.01(f), and Seller fails to demonstrate to SCE’s reasonable satisfaction, within ten (10) Business Days after Notice from SCE, a legitimate reason for such failure;
PRO FORMA AGREEMENT CHANGES IN TABLE OF CONTENTS.
1.  Replace “O.
Availability Guarantee Lost Production Payment.” with:
O.
Independent Performance Engineer.
EXHIBIT F-1 

New Definitions and deleted Definitions in Exhibit A of Pro Forma Agreement
A.  Add the following definitions to Exhibit A:

1. “Actual Site Wind Data” means the Site wind speeds and other meteorological conditions that are measured and recorded by the Meteorological Equipment.
2. “Allowable Wind Turbine Serial Defect Outage” means an outage of one or more of Seller’s Wind Turbines that:

a) Was caused by a Wind Turbine Serial Defect; and
b) Seller is able to demonstrate that it was either:

i) Not aware of the Wind Turbine Serial Defect prior to the failure of any of Seller’s Wind Turbines; or

ii) Not able to prevent the outage caused by the Wind Turbine Serial Defect by performing preventative maintenance.

3. “Force Majeure” means (A) any Wind Turbine Serial Defect or (B) any occurrence that was not anticipated as of the Effective Date that:
a) In whole or in part:

i) Delays a Party’s performance under this Agreement;

ii) Causes a Party to be unable to perform its obligations; or

iii) Prevents a Party from complying with or satisfying the conditions of this Agreement;

b) Is not within the control of that Party; and
c) The Party has been unable to overcome by the exercise of due diligence, including an act of God, flood, drought, earthquake, storm, fire, pestilence, lightning and other natural catastrophes, epidemic, war, riot, civil disturbance or disobedience, terrorism, sabotage, strike or labor dispute, or actions or inactions of any Governmental Authority, or curtailment or reduction in deliveries at the direction of a Transmission Provider or the CAISO (except as set forth below) provided that, the basis of such curtailment or reduction is not an event caused by Seller.
Force Majeure does not include:

d)
The lack of wind, sun or other fuel source of an inherently intermittent nature; 
e)
Reductions in generation from the Generating Facility resulting from ordinary wear and tear, deferred maintenance or operator error; or 

f)
Curtailment or reduction in deliveries at the direction of a Transmission Provider or the CAISO when the basis of the curtailment or reduction in deliveries ordered by a Transmission Provider or the CAISO is congestion arising in the ordinary course of operations of a Transmission Provider’s system or the CAISO Grid, including congestion caused by outages or capacity reductions for maintenance, construction or repair.
{SCE Comment:  this replaces definition for Force Majeure in Pro Forma Agreement.}

4. Generating Facility Efficiency Guarantee” means the value that is:

a)
Set forth in Section 1.10; and

b)
Used in the calculation of Seller’s Annual Energy Delivery Obligation in Exhibit F.

5. “Generating Facility Performance Model” means a computer program developed by the Independent Performance Engineer that calculates the Term Year Estimate of Metered Amounts as follows:

TERM YEAR ESTIMATE OF METERED AMOUNTS, in MWh


[image: image1]
Where:

A
=
The estimated Metered Amount quantity:

(i)
For all Settlement Intervals that are not Lost Output Settlement Intervals; and

(ii)
Derived from the Generating Facility Power Curve by using the Actual Site Wind Data, in MWh.
6. “Generating Facility Performance Model Report” means a written report produced by Seller for each Term Year, base upon the results from the Generating Facility Performance Model, which includes:

a) A Term Year Estimate of Metered Amounts;

b) A log of Wind Turbine availability during each Settlement Interval in the applicable Term Year;

c) A histogram of Metered Amounts:

i) Recorded for all Term Years;
ii) Calculated by using the Generating Facility Power Curve and the P1, P50 and P99 wind profiles included in the Final Wind Report; and

iii) Calculated by using the Wind Turbine manufacturer’s power curves for a single wind turbine and the P50 wind profiles included in the Final Wind Report and then multiplying the results by the number of Wind Turbines installed at the Generating Facility;
d) A chart showing values sorted from largest to smallest of Metered Amounts:
i) Recorded for all Term Years;

ii) Calculated by using the Generating Facility Power Curve and the P1, P50 and P99 wind profiles included in the Final Wind Report; and

iii) Calculated by using the Wind Turbine manufacturer’s power curves for a single wind turbine and the P50 wind profiles included in the Final Wind Report and then multiplying the results by the number of Wind Turbines installed at the Generating Facility;
e) A histogram based upon the:
i) Actual Site Wind Data for all Term Years; and

ii) P1, P50 and P99 wind speeds included in the Final Wind Report; and

f) An electronic copy of the Generating Facility Performance Model computer program used to produce the report.

7. “Generating Facility Power Curve” means a table, chart or mathematical algorithm, developed by the Independent Performance Engineer, which is:

a) Designed to translate Actual Site Wind Data to Metered Amounts;

b) Capable of being integrated into the Generating Facility Performance Model; and

c) Derived from the Metered Amounts recorded during all Settlement Intervals:

i) When all of the Wind Turbines are available to produce electric energy;

ii) That are not Lost Output Settlement Intervals; and

iii) That occurred during the first, second and third Term Years.
8. “Independent Performance Engineer” means a recognized third party expert, approved and contracted by SCE, that is experienced with the:

a) Performance characteristics of wind powered electric energy generators that will be installed at the Generating Facility;

b) Design and construction of wind powered generating facilities;

c) Specification of meteorological instruments;

d) Structure and requirements of the CAISO’s PIRP; 

e) Development of generating facility power curves; and

f) Development of generating facility performance models.

9. “Lost Output” means the reduction in Qualified Amounts over the relevant measurement period that the Generating Facility was available to produce and could reasonably have been expected to deliver but was not delivered due to:

a)
Force Majeure, provided that, a Wind Turbine Serial Defect event of Force Majeure shall be considered as Lost Output only from the date claimed (and reasonably substantiated) as an event of Force Majeure by Seller in its Wind Turbine Serial Defect Report submitted to SCE pursuant to Section 5.02(c) to support such proposed event of Force Majeure, through the earlier of: 
(i)
The date that the manufacturer of the affected Wind Turbines has cured the Wind Turbine Serial Defect, as evidenced by publications from the manufacturer or other evidence reasonably demonstrating that the manufacturer has cured the Wind Turbine Serial Defect; or 
(ii)
The date that Seller (if Seller has developed a plan to cure such defect) has cured the Wind Turbine Serial Defect by installing replacement components in the affected Wind Turbines; or
b) An Event of Default where SCE is the Defaulting Party; or

c) A curtailment or reduction of deliveries ordered or caused by the CAISO, or SCE acting as a Transmission Provider (including without limitation a curtailment or reduction that does not constitute a Force Majeure as provided in subparagraph (f) of the definition of Force Majeure.
10. “Lost Output Report” means the monthly report of Lost Output Settlement Intervals in the form of the worksheet from the Lost Output Workbook prepared in accordance with the procedures set forth in Section 3.21 and Exhibit M. 
{SCE Comment:  this replaces definition for Force Majeure in Pro Forma Agreement.} 
11. “Lost Output Settlement Interval” means any Settlement Interval during which there is Lost Output, 
12. “Seller’s Annual Energy Delivery Obligation” means the minimum quantity of Qualified Amounts that Seller guarantees will be produced by the Generating Facility during each Term Year, as calculated in Item 2 of Exhibit F.

13. “Term Year Estimate of Metered Amounts” means the result calculated by the Generating Facility Performance Model for any given Term Year.

14. “Wind Turbine Serial Defect” means a defect in the generator, gearbox or blades any of the Generating Facility Wind Turbines that:

a)
Is common to at least ten percent (10%) of the wind turbine manufacturer’s installed base of the wind turbine model;

i)
Installed at the Generating Facility; and

ii)
Operating under meteorological conditions similar to those at the Site;

b)
Prevents the operation of a Wind Turbine until the defect is corrected; and 

c)
Is either:

i)
Referenced by the wind turbine manufacturer in a technical bulletin issued to its customers as a preventative maintenance issue;

ii)
Acknowledged by the wind turbine manufacturer in a notice to its customers as a manufacturing defect; or

iii)
Identified in a report from a third party expert employed by Seller and acceptable to SCE.

15. “Wind Turbine Serial Defect Report” means a Notice provided by Seller from time‑to‑time to SCE during the Term that includes:

a)
Information from the Wind Turbine manufacturer, industry user groups, industry publications or independent experts about any wind turbine manufacturing defects associated with the Wind Turbines;

b)
Seller’s analysis of any impacts a Wind Turbine Serial Defect has on Contract Capacity; 

c)
Seller’s plan for minimizing the affects of a Wind Turbine Serial Defect on the Operation of the Generating Facility; and

d)
Seller’s plan for minimizing the affects of an associate Wind Turbine Serial Defect on the Operation of the Generating Facility.

B.  Delete the following Definitions from Exhibit A:
16. “Availability Guarantee” means a Generating Facility Annual Availability of ninety five percent (95%) for the first five (5) Term Years and ninety percent (90%) for the second five (5) Term Years.


17. “Availability Guarantee Lost Production Payment” means liquidated damages calculated in accordance with Exhibit O and payable to SCE pursuant to Section 3.17 in respect to the Generating Facility’s failure to achieve the Availability Guarantee in any Term Year.
18. “Generating Facility Annual Availability” means the overall annual Wind Turbine availability percentage for one (1) Term Year that is:


a)
Provided by Seller in a Notice to SCE in accordance with Section 3.18(b) after the end of each of the first ten (10) Term Years; and 

b)
Calculated:


i)
By the Generating Facility’s control system for all Generating Facility Wind Turbines; and

ii)
In a manner consistent with the method prescribed by the Wind Turbine manufacturer.
19. “Quarterly Statement” has the meaning set forth in Section 3.05(c).
EXHIBIT F-2
Revised EXHIBIT F in Pro Forma Agreement 

Energy Replacement Damage Amount
1. Energy Replacement Damage Amount Calculation Result.

Seller’s Energy Replacement Damage Amount shall be calculated according to the following formula:

ENERGY REPLACEMENT DAMAGE AMOUNT, in dollars

=
(A – B) x (C – D)

Where:

A
=
Seller’s Annual Energy Delivery Obligation, calculated as set forth in Section 3.05, in MWh.

B
=
Sum of Metered Amounts during all Settlement Intervals for the applicable Term Year, in MWh.

C
=
Simple average of the Market Prices for all Settlement Intervals during the Term Year, in dollars per MWh.
D
=
Energy Price, as set forth in Section 1.06, in dollars per MWh.
provided that, the result of “(C – D)” shall not be:

(i) Less than twenty dollars ($20) per MWh; nor

(ii) Greater than fifty dollars ($50) per MWh.
2. The Energy Replacement Damage Amount for the first and second Term Years shall be recalculated when the Generating Facility Power Curve is completed after the third Term Year.  Any additional amount due to or from Seller shall not bear interest.

3. In no event will SCE pay an Energy Replacement Damage Amount.
{SCE Comment: Please note that the calculation of Seller’s Annual Energy Delivery Obligation over all Settlement Intervals in a Term Year excludes Lost Output Settlement Intervals (see definition of “Term Year Estimate of Metered Amounts”) and therefore already takes into account any “Lost Output” during the Term Year.  Expressly including Lost Output as a variable in the above formula to be subtracted from Seller’s Annual Delivery Obligation would be double counting Lost Output.} 
*** End of Exhibit F ***

EXHIBIT F-3
Revised EXHIBIT M in Pro Forma Agreement

Seller’s Report of Lost Output Settlement Intervals
Lost Output Settlement Intervals shall be reported by Seller in accordance with the procedures described in this Exhibit M.

Seller shall (1) collect the data specified below in one (1) or more Microsoft Excel Workbooks (the “Lost Output Workbook”) provided in a form and naming convention approved by SCE and (2) electronically send the Lost Output Workbook to an address provided by SCE.

Seller shall update the Lost Output Workbook each month and shall include the latest revision of the Lost Output Workbook with its monthly Lost Output Report.
1. Log of Lost Output Events and Associated Settlement Intervals.

The log of Lost Output events and associated Settlement Intervals shall be created on a single, dedicated worksheet that is arranged with:

(a) One (1) column for a Lost Output event number;

(b) One (1) column for the Term Year number;

(c) One (1) column for the start date;

(d) One (1) column for the start time;

(e) One (1) column for the end date;

(f) One (1) column for the end time;
(g) One (1) column for the duration;

(h) One (1) column for the cause.

2. Wind Speed Data Collection.

Seller shall record average Settlement Interval wind speeds, in increments of one half (0.5) meters per second, and Qualified Amounts for the Settlement Interval in the Lost Output Workbook on individual Term Year worksheets.
Each Term Year worksheet shall be arranged with:

(a) One (1) column for an item number;

(b) One (1) column for the date;

(c) One (1) column for the beginning time;

(d) One (1) column for the weekday;

(e) One (1) column for each recorded wind speed measurement;

(f) One (1) column for each Qualified Amounts quantity; and
(g) One (1) row for each Settlement Interval period.
*** End of EXHIBIT M ***

EXHIBIT F-4
New EXHIBIT O in Pro Forma Agreement


{SCE Comment: This Exhibit replaces the existing Exhibit O}

Independent Performance Engineer
1. Introduction.

This Exhibit O sets forth the responsibilities of the Independent Performance Engineer relative to the development of the Generating Facility Performance Model.

2. Independent Performance Engineer’s Responsibilities.

The Independent Performance Engineer shall:

(a) Execute a non-disclosure agreement with Seller and SCE that requires it to maintain the confidentiality of all data and information relating to:

(i) This Agreement;

(ii) The Generating Facility;

(iii) The Generating Facility Power Curve; and

(iv) The Generating Facility Performance Model.

(b) Submit a set of design criteria for the development of the Generating Facility Power Curve to SCE and Seller;

(c) Develop and submit to SCE for approval and Seller for review the Generating Facility Power Curve;

(d) Submit a set of design criteria for the development of the Generating Facility Performance Model to SCE and Seller;

(e) Develop and submit to SCE for approval and Seller for review the Generating Facility Performance Model;

(f) Test the Generating Facility Power Curve and Generating Facility Performance Model using the Actual Site Wind Data and Metered Amounts for first, second and third Term Years;

(g) Compare the Term Year Estimate of Metered Amounts produced by the Generating Facility Performance Model against the power curve for each wind turbine generator model installed at the Generating Facility;

(h) Review Seller’s designs and specifications for the Meteorological Equipment;

(i) Review Seller’s procedures for maintenance and calibration of the Meteorological Equipment;

(j) Review Seller’s plan for collecting Actual Site Wind Data; and
(k) Review Seller’s Generating Facility Performance Model Reports for the first, second and third Term Years.
*** End of Exhibit O ***
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